There are few more fascinating tasks than tracing the development of what matters appellate courts will consider on review. This is particularly true as to criminal cases, where the development has been so much slower than in civil cases despite the greater interests at stake. In the course of its long development appeal has grown from review of the old common law record to review of all issues of law whether apparent on the record or not, review of issues of fact as well as of law, review of the propriety of the sentence, and review of matters not objected or excepted to in the trial court or assigned as error or considered in appellant's brief.
There are few more fascinating tasks than tracing the development of what matters appellate courts will consider on review. This is particularly true as to criminal cases, where the development has been so much slower than in civil cases despite the greater interests at stake. In the course of its long development appeal has grown from review of the old common law record to review of all issues of law whether apparent on the record or not, review of issues of fact as well as of law, review of the propriety of the sentence, and review of matters not objected or excepted to in the trial court or assigned as error or considered in appellant's brief.
The earliest appellate review surviving into modern times was by writ of error. On such writ the upper court could review only errors apparent on the record. The record included only the process, the pleadings, and the judgment, together with various entries made by the clerk. It did not include the testimony and exhibits, the rulings on admissibility of evidence, or the instructions of the court. Since errors were more likely to be of the latter type, the writ of error had a very narrow range of usefulness.
Because of this most serious disadvantage there was developed as early as 1285 the bill of exceptions, provided for in the Statute of Westminster.' When in the course of a trial a party objected to a ruling of the court he would have that fact written down, and the judge would sign and seal it. The appellate court would then have the power to consider such exception. Later on, with the development of shorthand and stenography, the bill of exceptions would be drawn up as a single unit at the end of the trial instead of in parts and during the course of the trial as formerly. Unfortunately, the bill of exceptions as developed in England was allowable only in civil cases. So for several centuries review of criminal cases in England was narrowly confined to errors of law apparent on the record.
Eventually, however, a practice sprang up of the reserving of cases by the trial court for the consideration of the judges of the superior courts. The latter courts might review such legal errors as were reviewable in civil cases on bill of exceptions. This practice of stating a case received formal legal recognition in 1848 when the Court for Crown Cases Reserved was established. But since the stating of a case lay in the discretion of the trial t A. B., 1924 B., , LL.B., 1927 
court it was not a wholly satisfactory remedy. It was seldom used in practice.
In the United States some of the earlier cases asserted that on writ of error the appellate court might review only errors apparent on the record. 2 This practice was subsequently altered by decision or by statute so as to admit of review of other errors of law committed during the course of the trial. ' In some states "appeals" might be taken in addition to writs of error, or they were substituted for writs of error. In most cases, however, this did not result in increasing the scope of review. The term "appeal" was taken over from the chancery system of review, where an appeal in equity involved a rehearing of the case and the appellate court reviewed both the facts and the law. But by judicial interpretation the term "appeal" as applied to review of common law civil cases and of criminal cases was held to permit review only of issues of law. 4 As a matter of fact, so confused were some courts by the use of the term "appeal" in non-chancery cases that in deciding chancery cases they felt themselves entitled to review only issues of law. In many states new evidence was not admissible even in chancery appeals. The mere fact, then, that the statutes in a number of jurisdictions used the term "appeal" did not mean that the appellate court might review the whole case both as to the law and the facts. To review the facts a statute or constitutional provision in express terms conferring upon the court the power to do so was apparently necessary.
REVIEW OF THE FACTS
Perhaps the greatest step in the development of the scope of review in modern times has been that of allowing the court to review the facts. 6 This power had long been exercisable in France and other European countries with judicial systems modelled after hers. 7 The Criminal Appeal Act conferred this power in England, subject, however, to obtaining the consent of the trial court or the Court of Criminal Appeal. It has existed in civil cases at common law since 1873. s It had long been the rule in equity, although new evidence could not be considered. 9 It has been asserted that the slowness of the English development was because issues of fact were determined by the jury and issues of law by the court, whereas on the Continent both issues were determined by the court. 10 It has also been pointed out that the broad review in equity cases was due to the dominant position of the King when the chancery system was developing." Before going any further it seems well to attempt a definition of review of the facts. This can be partly accomplished by a process of exclusion, namely, by setting out what is embraced within the term issue of "law". Clearly, a review of errors appearing in the ancient record, errors concerning the indictment, the plea, and the verdict was a review of legal errors. Likewise, issues as to the admissibility or the exclusion of evidence or the refusal or granting of instructions by the court involved questions of law. The same was true of review of the rulings on various motions and on the legality of the sentence.
Suppose, however, that the defendant seeks review on the ground that there was no evidence to support the verdict or that a verdict should have been directed, or on the ground that a new trial was refused although the verdict had no evidence to support it. The inventions of modern stenography made it possible to do this easily. Do we now have an issue of fact? Certainly, if the evidence were very' close, say sixty per cent. on one side and forty per cent. on the other (if it could be measured thus), any attempt by the appellate court to evaluate the weight of the evidence would look very much like reviewing the facts. On the other hand, if no evidence or very little evidence were presented against the defendant, and much or, for that matter, no evidence were presented in favor of the defendant, while in reality the court would be reviewing the facts if it reviewed the case, it is not hard to say that the court is reviewing an issue of law.1 2 In other words, an error of law is always committed when the great weight of the evidence is against the verdict.' 3 True, the appellate court in arriving at the conclusion that the verdict is against the weight of the evidence has to review the facts. But does it not likewise also review some facts in deciding whether any other errors of law were committed? Can there be any application of any principle of law without first looking at the facts to which they are to be applied? Could a legal system be today conceived in which a verdict against the weight of the evidence would not be treated as an error of law? 14 Perhaps it is true that this occasionally is used as a basis for reviewing the facts even when they are balanced almost evenly.' 5 If the latter be thought undesirable, it must be palliated as an unavoidable by-product of an admittedly desirable type of review.
The sort of error which has just been considered is, or is dealt with, as an error of law. An error of law is committed when the judge refuses to set aside a verdict against the clear weight of the evidence. When the evidence is almost evenly divided the judge commits no error in refusing to set aside the verdict, since it is the function of the jury to pass on the facts. 16 The defendant is entitled to have the verdict set aside only when it is palpably erroneous. As a consequence, in all but the clearest cases the defendant has only the discretionary power of the trial court to fall back on as to errors of fact, and he can obtain no relief in the appellate court. 17 How, then, does review of the facts differ, if at all, from review of the weight of the evidence? One writer has suggested that it means a review of the credibility of witnesses.'" That is to say, the jury or the trial judge may have chosen to believe what certain witnesses said; nevertheless, the appellate court may choose to believe the contrary. Such appeal might involve an entire rehearing of the case, though it may seem a bit anomalous on first impression to regard such a rehearing as an appeal when it looks so much like another trial. Since the object of even so broad a review is to correct the injustice originally done, it is submitted that the term appeal is properly applied, however. Or such appeal might involve new testimony in the appellate court on certain phases of the case or the re-examination of some of the witnesses heard in the original trial. None 
63.
18. GREEN, JUDGE AND JURY (1930) of these things would be admissible under our present system when verdicts are set aside as contrary to the weight of the evidence. Appeal on the facts, then, presents three or four possibilities as to the scope of review. 19 In its narrowest form it might mean simply that the appellate court would examine all the facts set out in the full record of the proceedings below.
20
In its broadest form it might mean a complete retrial of the case. In an intermediate form, and the form in which it is most commonly referred to in England, it would mean review of the whole record, with a power in the appellate court to call new witnesses where there is doubt, or obscurity, or overlooking. 2 1 A slight variant of review merely of the full record is to allow the appellate court to receive evidence not offered below provided the issue is "capable of proof by record or other incontrovertible evidence." 22 A highly interesting, but perhaps impracticable, proposal is that of permitting the appellate court, like the pardoning authority, to call on the prosecuting attorney or on the police directly to make inquiries for their information. 
ARGUMENTS IN FAVOR OF REVIEW OF FACTS
What are the considerations which enter into the question of the desirability of appeal on the facts? On behalf of such appeal the major consideration unquestionably is that it makes possible an appeal on the merits. The errors in the judgment, not the judge, are corrected. Mistakes on the facts can be just as prejudicial, or even more prejudicial than mistakes of law. A tribunal which can review only errors of law is crippled to that extent. Technical decisions are likely to result.
24
A tribunal which can also review the facts has attained the fullest growth possible. Theoretically Ig. The various alternatives are nowhere better pointed out than by JEREy BExTHAm, 2 COu.CTED WORKs 56: "Of appeal in highly criminal cases, in general, what shall be the effect? The appellate judicatory-shall it pronounce the decree upon the bare view of the evidence, as reported from the immediate judicatory?-shall it, of course, try the cause over again, by hearing evidence as if none had before been given?-or shall it have the option between the reported evidence and the giving a fresh hearing to the evidence? On the choice between these three courses, it is manifest how much would depend, and how considerable between them respectively might be the difference in point of effect." 20. It is recommended in this sense by Sloss, Reform of Criminal Procedure (x911) i J. CRm. L. 705, 709; Atkin, L. J., of the English Court of Appeal points out that while there are few appeals on pure fact, there are a considerable number of cases in the Court of Appeal which turn on the question whether there was sufficient evidence to support the conclusion of fact. Atkin, Appeal in English Law (927) 3 CAmB. L. 3. i, 8.
21.
A limited variation of this is to permit the calling of witnesses or reception of affidavits as to questions of fact relating to procedure at the trial. This is proposed in the MissouRi CRimE Suavv (1926) at least, a tribunal so empowered should be capable of dealing justly with an appellant to the fullest extent that justice can be brought about through judicial machinery. When in practice such a tribunal does fail to attain a just result the defect cannot be charged to any want of legal power in the court. The Sacco-Vanzetti Case is perhaps the best known recent case in point indicating the need of a power to review the facts. ' 5 That mistakes of fact will occur is inevitable. There may be a mistaken identification arising out of the victim's and even the witnesses' desire for vengeance. The jury may draw false conclusions from circumstantial evidence. The witnesses may have committed perjury. Prosecuting attorneys are often incompetent and overzealous. The public may be impatient When there has been a "crime wave". Prior convictions may be prejudicial in their effect The "third degree" may have been used. The police may have made suggestions to witnesses. The defendant may have had no attorney, or had a poor one. The trial judge may not have commented on the evidence 26
Mistakes of fact may be much more prejudicial than mistakes of law.
7
Mistakes of fact may go directly to the innocence of the defendant. Mistakes of law are often purely technical and, even though more than technical, result in a new trial and not the release of the defendant, as he may be guilty no matter how substantial the error of law. However, mistakes of fact as to innocence are not so likely as mistakes of law. 28 An absolute right to review of the facts, if carried to the extent of admitting testimony in the appellate court and not merely a review of the full record, would make the court another trial court, and even the lesser task of reviewing the fulf-ecord would strain the courts.
9
Another advantage of review of the facts is that the court is no longer troubled with what is an issue of fact and what of law. There is no clean cut distinction between the two. In the law of pleading the line is hard to 25. Morgan, book review of EHRMAN, THE UNTRIED CASE, Book Note (1934) 47 HARv. L. REv. 538, 546. As a result of these cases it was recommended that the Supreme Judicial Court be given the power in capital cases to review the facts, in the Mass. Judicial Council, 3d Rep. (1927) 
REc. 3285 (1892).
29. Proposals to confine the appellate court to errors of law in civil cases were severely criticized in Louisiana (igio) LA. B. Ass'N REP. 39, 40, 53, 65, 87. draw between conclusions of law and of fact. Similarly in criminal law, equity and quasi-contracts great difficulty is encountered in distinguishing mistake of fact from mistake of law. It has several times been pointed out that appellate courts seem to take jurisdiction or not as they choose and rationalize their acts by applying the label of law or fact as is needed. 3 0
ARGUMENTS AGAINST APPEAL ON THE FACTS
On the other hand, serious objections stand in the way of appeal on the facts. The appellate court cannot as conveniently pass on the facts as the lower court. 31 The jury and the trial court had the advantage of seeing and hearing the witnesses personally. 32 The cold printed record inevitably must give an incomplete and distorted picture of the case. Where the testimony is not in substantial conflict there may be little difficulty on review; but where there is such a conflict, review is difficult. To make the appellate court a second trier of the facts amounts to a second trial of the case. The trial in the lower court is closer in time and place to the commission of the crime. Reconsideration in the upper court might come at a much later date, particularly in jurisdictions where the defendant has a long period in which to take his appeal, a long period to prepare his bill of exceptions, and the appellate court is so congested that a long time elapses before submission and the rendering of the court's opinion. Witnesses may have disappeared. It may be very inconvenient for the appellate court to get a view of the scene of the crime in cases where that is desirable.
Not only is it true that the trial court has a better opportunity to get at the facts, but it is extremely inconvenient for an appellate court to review facts. Its dockets are already crowded. It has its hands full merely determining issues of law. Its present machinery is adapted to the consideration of legal issues; that is its specialized function. To ask it to do something else may result in the latter being poorly done and a deterioration of its work on purely legal issues. It has been seen that the appellate court is at a disadvantage both as to time and-place in comparison with the trial court. Review of the facts is extremely tedious and often a pure waste of
31. It has been pointed out, however, that as to written evidence or affidavits, an appellate court is in as good position as the trial court to review. See Note (1928) 94 N. W. 113, 114 (1903) : "It goes without saying that, in general, the trial judge has a great advantage in that he sees and hears the witnesses. Moreover, he commonly knows more or less of their general character and standing, and may have a general local knowledge as to matters referred to in evidence and surrounding circumstances which enables him to weigh conflicting evidence with much greater assurance of reaching a correct solution than is probable in the revising court. Hence, in ordinary cases where the evidence is entirely oral and the trial court may be presumed to have had a general knowledge of the parties, the witnesses and the subject of controversy, the finding of the trial court is entitled to almost decisive weight." time. Already the courts are overburdened with voluminous records which they have to examine to get at merely legal issues. Review of the facts serves neither the function of maintaining trial court standards nor of developing the law of the jurisdiction.
The best case for confining review to issues of law can be made out as to the highest appellate court where there are intermediate appellate courts to which appeals must first be taken. If the intermediate court should be empowered to review both facts and law, one review of the facts is thus secured; and the highest court should confine itself to maintaining the standards of the trial courts and laying down the law of the jurisdiction. A double review of the facts would be unnecessary, and the highest court would be occupied with the decision of legal issues. The Supreme Court of the United States 3' and the New York Court of Appeals may properly be limited to the decision of legal issues. 34 If criminal appeals go directly to the court of last resort, however, review should not be thus limited.
It has been argued that appeal on the facts is objectionable because the jury is no longer left as the final arbiter of the facts.-5 But from the earliest days there has been an increasing control by the courts over the jury. 36 And certainly the vaunted sovereignty of the people in the form of the jury should not be carried to such lengths as to permit the conviction of innocent defendants. Trial by jury is principally designed to secure protection for the defendant.
'
Hence, when the defendant himself wishes on appeal to assail its findings it cannot reasonably be argued that the right to trial by jury is thereby impaired. 3 8 The fact is that juries make mistakes, and such mistakes should be open to correction at the suit of the defendant 33. FRANKFURTER & LANDIS, THE BUSINESS OF THE SUPREME COURT (1927) 290. (1933) 33 COL. L. REV. 953, 954. (1924) LEcT. LEGAL TOPICS 413.
Henry Cohen, Review of Law and Pacts in the New York Court of Appeals

Taylor, Murder Cases and the Practice Relating Thereto in the Court of Appeals
36. "It may be asked, why should the court's idea of reasonableness prevail over that of the jury. Perhaps for the same reason that our English forbears devised the attaint, the fine, the demurrer, the new trial, indeed the directed verdict itself ; the experience of five hundred years had proved that an uncontrolled jury didn't work. Certainly it has been the prevailing opinion for over a hundred years that an unreasonable verdict should not stand, and the court has always decided the question of reasonableness. Not since the attaint has the reasonableness of a verdict been left to a jury." Smith, Despite the serious objections to review of the facts which have just been discussed, it is believed that one such review should be available. 3 9 In the first place, while the number of cases where such appeal may be necessary may not be great, it cannot be doubted that such cases do occur. A very small number of such cases would justify such a power. In the second place, the possibility of such review is necessary to maintain popular confidence that justice is and can be done within the regular operation of the judicial system. Few things could be more calculated to impair the popular faith in the courts than an admission by an appellate court that it cannot do justice in the case because it cannot get at the merits. The mere existence of the right to such review does not mean that the appellate court will be turned into a second trial court. 40 Finally, a review of the whole case makes it possible to dispose of the case without the need of a new trial and possible subsequent appeals.
41
Such appeal may be hedged about with limitations of a kind to prevent its abuse. 42 For instance, in England it does not lie of right but only in the discretion of the trial court or the Court of Criminal Appeal. 43 Thus the appellate court need give its time only to such cases as have some probable basis. The defendant is thus prevented from resorting to such appeal for purely frivolous reasons, such as obtaining a delay. If the defendant wishes to introduce new evidence he should be compelled to show why he did not introduce such evidence in the trial court. If he did not testify himself or if his witnesses did not testify there, he should be compelled to show good reason why he or they should now be allowed to testify. The English cases show that the introduction of new evidence is relatively It is also recommended by SToNE, LAW AND ITS ADmINISTRATION (1915) 208; Roberts, Trial Procedure-Past, Present and Future (1929) It is arguable that appeal of leave involves as much expenditure as appeal of right. That is to say it is difficult for the appellate court to grant a review on the facts without reading the record. In many cases, however, no transcript of the testimony goes up but simply the judge's notes or report.
rare. 4 4 In France where new evidence may also be introduced the right is rarely relied upon. 4 5 In the German civil appellate system abuse of the right to introduce new evidence did not result in its abolition but merely in the imposition of restrictions. 46 Thus, starting with no review of the facts in the United States and full review in Germany, the tendencies in the two countries have been in opposite directions. The United States has tended to widen the scope of appeal on the facts, 47 while Germany has tended to narrow it. The ideal goal is to attain a happy medium between being too slow to interfere with the verdict of the jury, thus necessitating application to the executive for a pardon, and being too ready to interfere and thus impairing the position of the jury in criminal trials.
48
To make the right to appeal on the facts effective the appellant should be permitted to be present at the hearing in the appellate court. In England he may be present at the final hearing if leave to appeal is granted. Where appeal is merely as to the facts as they appear in the record or on issues of law only, no purpose is served in having the defendant present at the hearing of the appeal.
The American Law Institute Code of Criminal Procedure cannot be said to provide for review of the facts in the English sense. 49 Under the Code the appellate court is to review the evidence to determine whether it is sufficient to support the judgment where this is a ground of appeal. It may review the evidence whether its sufficiency is a ground of appeal or not. In capital cases it must review the evidence to determine if the interests of justice require a new trial, whether the insufficiency of the evidence is a ground of appeal or not. No provision is made to hear new evidence at the hearing of the appeal. The appellate court is confined to examining the facts set out in the record.
The cynical, or perhaps the realistic, critic may ask, what difference does it make whether an appellate court is formally empowered to review the facts or not? Does not the court decide on the merits anyhow? That is to say, the court can usually find some errors of law and formally reverse on the basis of them, though in reality it reverses on wholly different con- siderations. 50 It is submitted, however, that this point of view is untenable. In the first place, not all, nor perhaps most, judges adopt so sophisticated a point of view, though doubtless nearly all judges are unconsciously affected by the merits of the case. In the second place, such decisions do not develop the law of the jurisdiction; indeed, they tear it down. Appellate courts subject themselves to being called technical when they assign such reasons. The law and the practice should be brought into harmony by express authority to review the facts. "Justice ought not to be insincere or accidental." 51
REVIEW OF THE SENTENCE
In bygone days major emphasis was laid on the conviction of the criminal. What happened to him after conviction was little heeded. The public lost interest in the criminal after the finding of the verdict of the jury. At a time when two hundred offenses were punishable by death the problem of uniformity was not likely to arise. But when other punishments were provided and when the courts were empowered to impose sentences within maximum and minimum limits, attention was inevitably attracted to disparities between sentences where the crime or the circumstances were essentially the same.
An appellant may wish review of his sentence for either or both of two reasons. He may claim that it is illegal. Or though legal, he may claim that it is unfair. One might suppose offhand that an appellate court could 50. "Because .upper court decisions are based upon printed records (which the judges presumably read at their leisure, ,free from the distracting sounds and sights of the trial court room) and because such decisions are accompanied by opinions which purport sufficiently to state 'the facts' and purport to apply thereto, in most cases, stereotyped 'rules of law', it is possible to argue plausibly that the personal element is negligible in the work of appellate courts. The writer believes that such a notion is mistaken. . . . Suffice it to say that internal evidence in the opinions and revelations of outspoken judges go to show that justice creeps into the work of appellate courts: (a) through the determination of the 'facts'; (b) because the courts often decide first and then arrange their 'facts' and 'rules' so as to justify the decision previously arrived at; (c) through the vagueness and multiplicity of their rules." Jerome Frank, Are Judges Humnan? (1931) 80 U. OF PA. L. REV. 17, 29.
"Practically every decision of a lower court can be reversed. By that I mean practically every record contains some erroneous rulings. Therefore, although appellate courts may insist that they are not concerned with general results, that it is not their function to pass on the facts, and that they are limited to a review of the.points of law ruled upon by the court below, they can nearly always find some error if they want grounds of reversal. And the human mind being what it is, there is not the slightest doubt that appellate courts do find substantial error in a record when the case seems to them to have been decided unjustly or unwisely; whereas the same error would have been passed over as trivial if the decision had seemed wise and just." ULMAN, A JUDGE TAKES THE STAND (1933) 265, 266.
"A large percentage of the criminal cases are retried by the appellate court as a court of first instance. The court may examine the record, become a second jury, making up its mind first as to guilt or innocence. Then, having decided that, it disposes of the writ of error upon that basis but giving 'legal reasons' therefor. And if the evidence as it appears to the judges shows no guilt, beyond a reasonable doubt and the court wants to reverse, it is very easy to find some instructions (out of ten or twenty pages of them) repetitious, inaccurate, unnecessary, misleading, inapplicable, argumentative or disjointed." Newman F. Baker, Reversible Error in Homicide Cases (1932) 23 J. Cim. L. 28, 3o.
REPORT ON UNFAIRNESS IN PROSECUTIONS (1931) NAT. COMtM. ON LAW OBSERVANCE AND ENFORCEMENT 346.
certainly correct an illegal sentence. Such seems not to have been the early view, however. All that the appellate court might do was to affirm or reverse.
5 2 Hence, when it reversed for illegality it could not itself impose a legally correct sentence but must send the case back to the lower court for retrial.
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Sending back for new trial was better, however, than an absolute reversal of the conviction. But it was absurd to retry a guilty defendant. A step in advance was to send the case back to the trial court for imposition of the correct sentence. This was similar to the rule developed with respect to the omission of the allocutus; the appellate court would send the case back, not for retrial, but for the sole purpose of taking the allocutus. 54 The ultimate step was by statute to permit the appellate court to correct the sentence itself. 55 In England review of the legality of the sentence, peculiarly enough, is only of leave, just as is review of its propriety. Vastly more complicated is the problem of review of the propriety of sentences. Where the sentence is illegal it is easy enough for the appellate court to substitute a legally correct one. Where the sentence is admittedly legal but the defendant questions the amount or kind of punishment, however, an appellate court which takes its duties seriously is faced with a multitude of imponderable questions. The power to pass on the propriety of sentences exists by virtue of statute in a number of states. or pay little attention to them. Thus the absence of appellate review makes the treatment of the criminal dependent on the wishes of a single judge, almost invariably untrained in criminology, psychology and psychiatry. In the absence of power to modify sentences, appellate courts are likely to reverse for technical defects in the conviction. 59 Certainly a system whereby some review is obtained is better than the existing system. To that extent the movement for giving the appellate courts power to review the propriety of sentences is a sound one. The composite view of three or five or seven judges is likely to be far less arbitrary. An appellate court furnishes a permanent central group, so that there is the possibility of the development of standards which may be followed in the trial courts and by the appellate court itself with something like consistency.
If the appellate court is to have the power to modify the sentence, it should have the power to increase as well as decreaseA 0 This is the rule in England when appeal is from the sentence. 61 In Scotland it may be increased even when appeal is from conviction. Two functions are thus served: more complete standardization is secured, and frivolous appeals are discouraged.
That review of propriety by appellate courts may develop a certain amount of standardization may be granted without approving of such review. In the first place, experience has shown that appellate courts do not follow their own standards. In the second place, since the law gives the trial court a certain amount of discretion in fixing the sentence, no amount of standards laid down by the appellate court will bind the trial court very closely. But the biggest objection is that appellate courts as well as trial courts are wholly unsuited by training and methods of work to pass on the propriety of sentences, whereas they are eminently fitted to pass on the correctness of the conviction of the defendant. It is their peculiar province to enforce compliance with the rules of substantive law and procedure.
But the problem of sentencing involves wholly different considerations. 62 the defendant, attention must be given to the several objectives of the administration of the criminal law. Society must be protected. Other persons must be deterred from the commission of offenses. The defendant must be reformed so that he will henceforth be a good citizen. Perhaps the courts may adequately accomplish the first objective, that of protecting society. That is by no means clear, however. A court has little more than the type of crime committed to use as a basis for determining the penalty. 63 Yet criminologists are aware that many who have committed the most serious crimes never repeat, while some of the lesser offenders are a constant prey on society. When sentencing is by courts society is likely to have either too little or too much protection from the criminal.
The imposition of the penalty by the courts may be somewhat satisfactory from the point of view of deterring other criminals. It is by no means clear that it is the nature of the penalty that deters others from crime. If it be true that it is the certainty and the promptness with which the defendant is brought to trial, rather than the amount of punishment that deters the criminal, it can make little difference whether the penalty is imposed by a court or by a non-legal tribunal. A certain amount of deterrence, however, might come from the use of the latter that would not come from the use of the regular courts. Since such a tribunal could suit the penalty to the offender, a lesser offender would be aware of the fact that he might be kept in prison as long or longer than a serious one. He could not get his freedom merely by "doing his time".
It is probably from the point of view of treating the criminal to secure his rehabilitation, thus at the same time protecting society, that the courts fall down most seriously. 6 4 The ordinary trial judge tries criminal cases only part of the time. He must be familiar not only with the rules of substantive criminal law and criminal procedure and evidence but also with the rules of the civil law. In the nature of things he can know but very little about sociology, psychology, and psychiatry. Yet it is upon these fields of learning that we must draw if we are to individualize the treatment of criminals successfully. A century ago there were no such bodies of knowledge available for sentencing purposes. Today, though the gaps in such knowledge are admittedly great, it is believed that we have much that is useful.
Is not the way out to be found in separating the guilt finding and sentencing function and in the creation of a disposition tribunal to perform the latter function? Create a disposition tribunal of perhaps six to nine 63. In some states, such as Massachusetts, however, the judge has before him the report of the probation officer on the defendant before passing sentence for a serious offense.
64. Ensor says that judges forge "blindly and needlessly, in the exercise of their untutored free will, the little cruel sequences which turn a redeemable criminal into an irredeemable one." COURTS AND JUDGES (1933) 86. Sir Henry Hawkins is quoted in TRAIN, THE PRIs-ONERS AT THE BAR (1923) as saying: "Experience, however, has told us that the profoundest lawyers are not always the best administrators of the criminal law." members appointed by the governor. 65 Have two or three lawyer members and four or six who are not lawyers, and have one of the lawyers the executive head of the tribunal. The presence of these lawyer members will keep the tribunal from taking action in an extreme way. To facilitate business the tribunal should sit in two or three divisions. It should have such a staff of doctors, psychologists, psychiatrists, social workers and clerks as is necessary to investigate thoroughly the record of each defendant brought before it. It should have jurisdiction to pass sentence upon all defendants convicted in the courts of the state of any crime except violations of health and safety regulations. A conservative grant of power to it would permit it to impose upon a defendant any sentence now authorized by law for the crime of which he was convicted. It should have the power to change the sentence as the acts of the defendant may require, and it should have jurisdiction over parole.
The rights of the defendant may be safeguarded by permitting argument by him or his lawyer and by allowing him to hear or inspect all evidence. The tribunal should, however, be permitted to secure evidence by the reports of its staff or other persons as well as from witnesses in court. A final safeguard would be to permit review by the appellate court for corruption, arbitrariness and lack of support in the evidence.
6 6 Such review would thus be wholly distinct from the review of the propriety of sentences now existing in a number of states, in the English Court of Criminal Appeal, and as proposed in the American Law Institute Code of Criminal Procedure. The appellate court would not be called upon to apply and evaluate non-legal standards wholly unfamiliar to it. That function would be performed by the disposition tribunal. The appellate court, just as in passing on convictions or on civil cases, would apply purely legal considerations. The specialized juridical character of the appellate court would be conserved. It would no longer have to perform a non-legal function, and perform it badly, as in the past. The advantages of the disposition tribunal may be briefly summarized. It will secure greater expertness in sentencing, since it will have a technique 65. The writer is indebted ,for the plan set out to the discussion in the seminar on Administration of Criminal Justice at the Harvard University Law School conducted by Pro- which judges do not have. The tribunal, as a result of its own experience over a period of time and with a large number of cases, will increase its expertness. The writing of opinions by the tribunal will develop sound principles of sentencing, whereas under the existing system sentences are unmotivated. The disposition tribunal will do away with the conflict between the judge and the parole board, as it will perform the functions of both. Convictions would be easier to obtain, as the jury and trial court would have only the guilt element to deal with. Finally, it would relieve the appellate courts of work for which they are wholly unsuited.
REVIEW OF QUESTIONs NOT PROPERLY RAISED AND PRESERVED
In the discussion thus far review of errors where the question was raised and preserved in the trial court has been considered. Attention is now turned to the problem of review where the defendant has failed to raise and preserve the question in the trial court.
The general rule governing appellate procedure is that the court will refuse to consider questions not raised below. 7 This is said with the greatest emphasis and frequency in civil appeals. It is said in a less emphatic vein in criminal appeals. A number of reasons are assigned. If the defendant had raised the question in the trial court, the error might have been cured then and there. Why should the appellate court give him relief he might have obtained in the trial court? If a defendant could have any new point considered, he might withhold it from the trial court in order to secure a reversal in the upper court with its attendant delay. Furthermore, it seems inequitable to the trial court to chalk up a reversal against it when it was given no opportunity to correct its error. But the basic theory seems to be the prevalent conception of the function of appellate courts. The business of appellate courts is conceived of as being not to consider cases on their merits but to correct the errors of the trial court. If the question was not presented to the trial court no error was committed by the trial court, hence there is nothing to review. 68 Thus, the term error is given a peculiar connotation in the appellate court. The trial court, in fact, may have erred in a given ruling. 6 9 But since it was not objected to, the appellate court cannot review it. For the appellate court it is not error. Error for the trial 67. Materials illustrating this trend are collected in (1916) 16 COL. L. REv. 68o; (1922) Raised and Preserved (1932-1933) 68. Chancellor Kent said that "the very theory and constitution of a court of appellate jurisdiction only, is the correction of errors which a court below may have committed, and a court below cannot be said to have committed an error when their judgment was never called into exercise, and the point of law was never taken into consideration." Gelstan v. Hoyt, 13 Johns. 561, 576 (N. Y. 1816).
69. There may be two sorts of errors in the trial court. It may err when all the facts and legal questions are presented to it and it arrives at its decision with these in mind. It may err because not all the facts are presented to it, its decision being correct on such facts as it has knowledge of. The former is the usual type of error. court is one thing; error for the appellate court, another. The defendant may find himself out of court in the upper court although the trial below was riddled with prejudicial errors from beginning to end.
Before going any further it may be well to ask, how might the defendant have raised and preserved the question below, so he could have avoided all these difficulties? The defendant's attorney should keep in mind from the beginning of the trial the possibility of an appeal. He should present every question having a material bearing upon the defense of the defendant to the trial court. He may do this by plea, or motion, or by an objection, depending on the nature of the question. In some cases an exception or a motion for new trial is necessary. 7 0 The ground of the objection should be specified, except where the error is perfectly patent. Then if the defendant takes an appeal, he must proceed to have the matter relating to the questions raised incorporated in the record for review. 7 1 The papers which form a part of the ancient record or the "record proper" may go up as they are. But all other matter must be made a part of an approved bill of exceptions or its statutory counterpart. When the case reaches the appellate court the appellant should raise the questions in that court by making an assignment of errors. Such assignment is intended to raise the claims of the appellant in a logical, orderly fashion. It should be supported by a brief containing argument and authority. When the steps outlined above have been taken, there can then be no question of the right to have the questions passed on by the appellate court.
But all or some of these steps are frequently omitted. The appellate court then has to consider whether or not it will relieve the defendant from the omissions of his attorney and consider the questions anyhow. In the absence of any statutory restriction the appellate court has the power to consider the questions. 72 Some courts rest the power on the general authority to supervise the inferior courts. 73 Others put it on the single duty of all courts to administer justice. 74 The power itself is clear. The real problem is, when should the power be exercised? Some courts view the 7o. There has been considerable debate in recent years over the requirement that exceptions be taken. A number of authorities have thought the need of noting exceptions often works injustice. CARDOzo, AMERICA SPEics (1928) problem as one of discretion. 75 But not all courts take this view. The New York Court of Appeals cannot review questions in criminal cases not raised below, except in capital cases. 7 6 The New York rule, however, is based on its own peculiar constitutional provision and statute.
Since the duty to review rests in the discretion of the court, no set rules can be laid down as to when questions will be reviewed. Questions which arise only after the case has gotten into the appellate court, 77 such as the jurisdiction of that court, may be reviewed. The appellant may also present new arguments when the point itself was properly presented and preserved; he is not confined to the arguments he made below. A number of civil cases permit the appellee to raise new questions to support the judgment below. If a new contention is made on review and is met in the brief and oral argument on the other side, the court is likely to review the objection. Occasionally, the courts utter what perhaps are dicta for the sake of determining principles of law for future cases.
One of the clearest cases for review where objections were not taken below is the jurisdiction of the trial court. 7 8 In civil actions the question of venue does not go to the general jurisdiction of the court. But in a number of jurisdictions venue in criminal actions has been held to go to the jurisdiction of the court, and it may therefore be raised on review. 7 9 In most jurisdictions the defendant may also raise the objection that the indictment or information fails to charge an offense. 80 This has been occasionally carried to the extreme of reviewing a defective description of parties in an indictment."' While it is commonly said that the constitutionality of statutes will, as in civil cases, not be considered in criminal cases, 8 2 there are many cases permitting it. 83 In a number of criminal appeals the defendant has been allowed to show that he was not given constitutional rights, such as a public trial, 8 4 freedom from double jeopardy, 8 5 or a jury trial. 86 Occasionally, the courts go so far as to protect purely statutory rights of the defendant, such as the illegality of the venire of a grand jury. 8 7 In civil cases errors in the instructions of the court must be brought to the attention of the trial court, but a number of criminal cases have held that the trial court must give the whole law to the jury though no exception is taken,, Misconduct of the prosecuting attorney, where the error is incurable, is a ground. 8 9 The same is true as to misconduct of the trial judge. 9 0 Improper questions asked by the jury have occasionally been held a ground. 91 The courts show a greater liberality in criminal cases than in civil cases. This is particularly true as to questions of rights, privileges, and immunities, and as to the constitutionality of statutes upon which the proceedings are based. Capital cases receive the most liberal treatment. 9 2 Other cases, particularly felonies, where the penalty is very severe are often similarly dealt with.
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Incompetency of counsel is sometimes made a ground in criminal cases. 9 4 Considering questions not raised below on review in criminal cases where it is clear that there has been a miscarriage of justice has reached its greatest development in the federal courts and the New York Appellate Division. 5 In military law the whole case goes up without objection or exception being taken. 9 6 In a number of jurisdictions there are statutes which appear to extend the right or duty to consider new questions. For instance the Federal Judicial Code provides:°7 "On the hearing of any appeal, certiorari, writ of error or notice for a new trial, in any case, civil or criminal, the court shall give judgment after an examination of the entire record before the court without regard to technical errors, defects, or exceptions which do not affect the substantial rights of the parties." This statute was held by most of the lower federal courts not to compel an examination of questions not raised, but to leave such examination in the discretion of the court. 98 A number of the states have statutes of general scope which might be, and have sometimes been, construed to impose a duty on the reviewing court to consider questions not raised below.°9
In order to have a question reviewed it has been seen that it should be saved below. It is also essential that it be properly presented in the appellate court. This involves two steps. The appellant must first make an assignment or specification of errors. He must then support his contentions by a brief setting forth arguments and authorities. The first step is generally taken in one of two ways. The appellant may make a separate assignment of errors, 0 0 or he may assign errors in his brief. The object of such assignment is to assist the state and the appellate court. In some jurisdictions statutes or court rules allow the court to consider "plain errors" not properly assigned. The courts are as free to consider unassigned errors as errors not raised and preserved below. In several states statutes have been construed to require review even though no assignment of errors nor a brief is filed, and though there is no appearance of counsel on behalf of the defendant.
Where the appellant fails to support his contentions by argument and authority in his brief the rule in civil appeals is to treat this as a waiver of the error. The appellant may not insist on such error in oral argument. However, the courts are as liberal in considering questions not argued in the briefs as in considering questions not raised below. In a number of states statutory provisions are construed as requiring the court to examine the record in criminal cases and review all points raised below although no argument is made on these points.' 0 ' On the other hand, there are decisions, such as that of the California Supreme Court, affirming a judgment sentencing a defendant to life imprisonment without examining the record, where no briefs had been filed. 10 2 As a rule there can be no rehearing in the appellate court where the question might have been raised at the original hearing. But REv. 147, [148] [149] [150] [151] ioO. Assignments of error have long been abolished in England. It has been said in criticism of them that they are still used for purely historical reason that the judge was held to be entitled to know what were the charges against him. Sunderland, Improving the Administration of Justice (1933) The American Law Institute Code of Criminal Procedure lays down a rule of review as to questions not raised and preserved nor properly presented to the appellate court which seems to give the defendant ample protection. 1 04 The appellate court is to review all rulings and orders appearing in the appeal papers in so far as it is necessary, even though no exceptions were taken in the trial court. It is to review instructions, provided that an objection was made and it was alleged as a ground of appeal. Finally, to avoid all hardships on defendants it may review any other things said or done in the cause which appear in the appeal papers, including instructions to the jury, if the court deems that justice requires it. The proposed rules governing federal criminal appeals submitted to the Supreme Court provide that any ground for reversal appearing in the record, transcript or condensed statement may be reviewed in the interests of justice. 1 0 5
On superficial analysis, whenever there is a failure to raise and preserve objections in certain types of cases, the appellate court should consider the objection, and that is the end of the matter. But something much deeper is involved. The time of the appellate court is not to be frittered away considering questions which might have been raised earlier. The bar of the jurisdiction should be of such a character that such mistakes will rarely occur. When such mistakes do occur they are usually to be assigned to the incompetence or negligence of the defendant's attorney. The appellate court should not be compelled to add to its labors because of the bungling of improperly trained lawyers. In civil cases clients are often made to suffer for the ignorance of their attorneys. In criminal cases this is unthinkable. But the way out is not simply in review of objections not raised, but in improving the bar so that the objections will be raised and preserved.
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